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Big Changes for Small Businesses
Legal Updates Relevant to Small Business Government Contractors
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Summary of  Discussion

• Where things stand now
• Continuing uncertainty
• The Trump Effect

• Fair Play and Safe Workplaces
• Non-displacement of  Qualified Workers
• Minimum Wage/Paid Sick Leave
• LGBTQ Protections

• GAO Bid Protest Recap
• Looking ahead

• Areas of  caution
• Opportunities

• SBA’s All-Small Mentor/Protégé Program

Matthew Schoonover
785-200-8919
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www.smallgovcon.com
Twitter @mtschoonover
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Where things stand now
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Known unknowns
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Kicking the can down the road

• What the heck is going on?!
• Border wall

• Procurement temporarily stayed as a result of  GAO bid protest
• Protest dismissed, so procurement can proceed
• Awards soon?

• Government funding
• Early Sept.: agreement to fund government for 3 months
• December 8: government shutdown?
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The times, they are a changin’
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Changes Under Trump Administration

• Trump Administration is making its mark . . . .
• Executive Orders

• Some have been rescinded outright, while others are in jeopardy
• Trump: for every new regulation, two must go away
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Changes Under Trump Administration

• Fair Play & Safe Workplaces (EO 13673)
• Certify compliance under several different labor laws, or disclose any violations w/i

past 3 years
• CO to consider in making responsibility determination

• Disclose information regarding pay/hours for employees
• March 27: Eliminated under Congressional Review Act

• Buy American/Hire American
• Maximize procurement of  domestic products
• Increased enforcement of  Buy American laws
• Reform immigration system and prioritize H1-B visas to skilled workers
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Changes Under Trump Administration

• Actions in jeopardy?
• Non-displacement of  Qualified Workers (EO 13495)

• Right of  first refusal for some service contract employees when work transitions to a new
contractor

• Minimum Wage for Federal Contractors (EO 13658)
• Incrementally increases minimum wage for federal contractor employees ($10.20 [non-

tip]/$6.80 [tip])
• Paid Sick Leave (EO 13706)

• Employees accrue 1 hour of  paid sick leave for every 30 hours worked (or give a flat 56
hours at the beginning of  each year); can be used to care for family [FAR 52.222-62]
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Changes Under Trump Administration

•Prohibition on LGBTQ Discrimination (EO
13672)

• Adds sexual orientation and gender identity to list of  protected categories under FAR’s Equal
Opportunity clause

• The contractor shall not discriminate against any employee or applicant for employment because of  race, color,
religion, sex, sexual orientation, gender identity, or national origin. [FAR 52.222-26(c)(1)]

• January 31: Trump Admin. announced rule would survive
• But: recent shift in view place rule in jeopardy?
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GAO Bid Protests: 2016 Recap
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GAO Bid Protests 2016

• 2,789 actions were filed at GAO in FY 2016
• 2,621 protests, 80 cost claims, and 88 RFR

• Bid protests sustain rate nearly doubled
• Of  2,621 protests, GAO decided 616 on the merits

• Sustained 139/616 (22.56%)
• 12% (2015), 13% (2014), 17% (2013), 18.6% (2012)

• “Effectiveness” Rate = 46%
• Voluntary corrective action or sustain
• About the same as previous years

Matthew Schoonover
785-200-8919

mschoonover@koprince.com

www.koprince.com
www.smallgovcon.com
Twitter @mtschoonover



9/20/2017

16

GAO Bid Protests 2016

• Most prevalent reasons for a sustained protest
• Unreasonable technical evaluation
• Unreasonable past performance evaluation
• Unreasonable cost/price evaluation
• Flawed selection decision (e.g., only considering point scores and not

merits/prices)
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GAO Bid Protests—Potential Changes in 2017

• April 2016: GAO proposed significant changes to bid protest filing
• Electronic docketing system
• Filing fee ($350)
• Timeliness in pre-award protests: 10 days from date impropriety was known or

should have been known
• Debriefing deadline does not apply to solicitation improprieties

• All are potential changes
• Check SmallGovCon.com for updates
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Looking ahead
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Caution and Opportunities

• Areas of  caution
• Increased attention on cybersecurity
• 2018 NDAA

• Bid protest reforms
• Target large businesses and incumbents?

• Large businesses ($100+ million) pay DOD if  protest denied
• No profit on bridge contracts to incumbents resulting from incumbent’s protest

• Filing fees?
• SDVOSBs v. AbilityOne at VA: who has priority?

• Opportunities
• SBA’s All-Small Mentor/Protégé Program
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Small Business Mentor/Protégé Program
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Small Business Mentor/Protégé

• SBA-approved business development program
• Open to all small businesses
• Mentor provides assistance to the protégé
• Must have an SBA-approved MPA that specifically details (and benchmarks) this

assistance
• Fast approval (in general, just a few weeks)
• Agreement valid for 3 years

• Reauthorized every year (automatic if  SBA does not take any action)
• May renew for one 3 year-period (total of  6 years), but likely no approval beyond that
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Small Business Mentor/Protégé

• Protégé: small business under primary NAICS code
• Mentor: any for-profit business concern that demonstrates commitment

and ability to assist small business concerns
• Commitment and ability: fulfill obligations under agreement, good character
• Company can serve as both mentor and protégé (at the same time) if  no conflict

of  interest
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Small Business Mentor/Protégé

• Benefits to mentor/protégé
• Business development and enhanced capabilities
• Affiliation exception for assistance given by mentor
• Can enter into a joint venture (but don’t have to)

• 8(a) mentor/protégé may transfer to small business program
• Impact on other mentor/protégé programs

• Agencies (other than DoD) cannot continue existing M/P programs
• SBA: why are other programs necessary given universal SBA program?

Matthew Schoonover
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Joint Ventures Under All-Small Program

• Optional!
• Parties are not required to enter into joint venture agreements in order to qualify for

MPP
• Entities are not required to apply to MPP in order to joint venture

• Why should a mentor/protégé form a joint venture?
• Mentor is a large business

• Mentor/protégé JV qualifies as small if  the protégé qualifies as small under the corresponding
NAICS

• For non MPJVs: both parties must be small
• Applies to any socioeconomic contract for which the protégé qualifies

Matthew Schoonover
785-200-8919

mschoonover@koprince.com

www.koprince.com
www.smallgovcon.com
Twitter @mtschoonover

Joint Ventures Under All-Small Program

• Written joint venture agreement
• In general, must meet similar requirements as an 8(a) mentor/protégé JV agreement

• Describe protégé’s needs
• Very detailed requirements
• Small business partner must self-certify as to agreement’s compliance with requirements

Matthew Schoonover
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mschoonover@koprince.com

www.koprince.com
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Joint Ventures Under All-Small Program

• Must meet applicable performance of  work percentages
• Limitation on subcontracting, 13 C.F.R. § 125.6
• Protégé must perform at least 40% of  JV’s work (substantive work, too)
• Severe penalties for failure to comply

• Past performance: individual JV members’ past performance counts, not
just the JV’s
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Questions?

Any questions?

Thank you!
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For More Information
Matthew Schoonover
Senior Associate Attorney
(785) 200-8919
mschoonover@koprince.com
Twitter @mtschoonover

Visit SmallGovCon.com to sign up for
our free monthly newsletter. While
you’re there, please read 5 Things You
Should Know!

Matthew Schoonover
785-200-8919

mschoonover@koprince.com

www.koprince.com
www.smallgovcon.com
Twitter @mtschoonover
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Session 3:  Defense Contract Audit
Agency Update
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Networking Break
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Session 4:  DCMA Changes,
Priorities and Developments
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